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CURRENT TOPICS. 





The relief of the docket of the Supreme 
Court of the United States is so urgent a ne- 
cessity, that any feasible plan having that end 
in view is of interest to the profession. The 
latest suggestion that we have seen is con- 
tained in a pamphlet and draft of a statute by 
Wm. A. Maury, LL.D. It is there proposed 
that the jurisdiction of the Supreme Court be 
limited to civil cases arising under the Consti- 
tution, laws or treaties of the United States, 
certain criminal cases, and all other cases in 
which the amount in controversy is of the val- 
ue of fifteen thousand dollars and upward. 
That a court shall be egtublished known as the 
Court of Federal Appeals, to consist of two 
divisions, for each of which there shall be ap- 
pointed a presiding judge and four associate 
judges. To this court are to be sent all the 
cases not witpin the limits mentioned above. 
The judges of the Court of Federal Appeals 
are to be assigned to circuits, as the Su- 
preme Court justices are at present. These 
laster are to continue to be assigned to cir- 
cuits as at present, but not to sit in cases 
which are not appealable to the Supreme 
Court, in order that their decisions may not 
be reviewable by judges of inferior dignity. 

There are some good features about this 
plan, and some that can not be commended. 
It is, in substance, very much the same 
as one of the plans discussed, and the one 
most approved, by ex-Justice Strong in 
the May number of the North American 
Review. (See comment, 13 Cent. L. J. 
507.) The principal difference between 
them is the substitution of one central court 
of Federal Appeals, for the separate inter- 
mediate appellate courts, there proposed. 
Between the two suggestions, we are inclined 
to favor that of an intermediate appellate 
court in each circuit as likely to be the 
most effectual. We seriously question whether 
the two divisions of the proposed court would 
be able to wipe out the arrearages of the 
doeket, and keep up with the natural increase 
of business which may be expected, particu- 
acl if lisigatioa shoull revive. 
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While the question of the r2-organization 
of the Federal Judiciary is under discussion, 
we think that Corgress would do well to di- 
rect its attention to the matter of the com- 
pensation of the judges. The ridiculously 
niggardly salaries which are paid to these 
overworked officials are simply a disgrace to 
the country, and are unparalleled in any 
other branch of the public service. We hope 
that, when the proposed alterations in the 
Federal Judicial system come up for discus- 
sion, as they will in all likelihood at the next 
session of Congress, the matter of the ade- 
quate compensation of the judges will no 
longer remain in abeyance. 


—_—_—_—_> 


An interesting example of conflicting pre- 
sumptions, and a rather curious exception to 
the optimistic presumption of innocence which 
is usually indulged in by the law, was recently 
developed in the Massachusetts case, Com- 
monwealth v. Whittaker. The proceeding 
was an indictment for enticing women into a 
house of ill-fame, for purposes of prostitu- 
tion. Upon the trial the court instructed the 
jury that it was incumbent upon the prosecu- 
tion to prove that the women were of chaste 
life and conversation, and ‘‘that in the ab- 
sence of evidence to the contrary, it was a 
presumption of law that they were of chaste 
life and conversation.’’ <A verdict of guilty 
was rendered. The defendant excepted. The 
court above sustained the exceptions, saying: 
“The defendant is presumed to be innocent 
until every material allegation necessary to 
constitute the offense charged is beyond a 
reasonable doubt. ‘Te allow the proof of 
such an allegation to rest merely on the legal 
presumption that the women were chaste, 
would be to permit the presumption in favor 
of the defendant’s innocence of the offense 
charged to be overborne by another legal pre- 
sumption in favor of the innocence of 
other persons not parties to the proceed- 
ings. We are, therefore, of opinion that 
the ruling was erroneous; and that under 
this statute, the chastity of the women must 
be proved by the government in the same 
manner as any other material allegation in 
the indictment. West v. State, 1 Wis. 209; 
People v. Roderigas, 49 Cal. 9; Kenyon y. 
People, 26 N. Y. 203; Safford yv. People, 1 
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Parker, 474; Carpenter v. People, 8 Barb. 
603; 1 Greenlf. Ev. sec. 35; Whart. Crim. 
Law, sec. 1757 ; Bish. Crim. Proc. sec. 1106.’’ 


+ 





The attention of our Missouri subscribers is 
called to the method pursued in setting the 
docket of the Supreme Court for the ensuing 
October term. The practice herétofore has 
been to number the cases returned to the 
term, beginning anew each time. The plan 
now adopted is to number the cases continu- 
ously as they are returned, and have them 
called in the order of their numbers, except 
in the isolated instances, in which they are set 
forward upon the docket as being cases in 
which the State is interested, or by stipulation 
between the parties under the rule. The con- 
sequence of this system is, that the lawyer 
has only to inform himself of the number of 
his case in order to be able to estimate the 
time which will elapse before it will be 
reached, with something like reasonable accu- 
racy. Thus upon examination of the docket, 
as printed, it will be seen that the first two 
days are occupied with cases set forward and 
continued cases from last term. Beginning 
with the third day, however, the setting will 
be found to include cases from 117 to 424. If 
a case is numbered, say 500, the natural con- 
clusion is that it will not be called during this 
setting, and that it will be called during the 
first third of the next setting. The utility of 
this method is so plain that we wonder that 
it has not been adopted: heretofore. Its 
introduction now ‘is, we understand, due to 
‘the earnest advocacy of Mr.. Herman A. 
Haeussler of this city. 








TAMPERING WITH THE JURY. 





One who attempts by improper means to in- 
fluence the verdict of a jury, incurs a three- 
fold liability. He is liable to be punished by 
the court for contempt in interfering with its 
processes; he is indictable at common law 
for the offense of embravery ; and he is liable 
in a civil action to one who has suffered dam- 
age thereby. The offense of embracery is 
catalogued by the old writers as a species of 
maintenance. ‘‘The third,’’ says Lord Coke, 


after referring to two other kinds of mainte- 
nance, ‘‘is when one laboreth with the jury, 


or put them in fear, or the like, he is called a 
maintenor, and he is called in law an em- 
braceor, and an action of maintenance lyeth 
against him. * * * * And whether the 
jurie pass for his side or no, or whether the 
jurie give any verdict at all, yet shall he be 
punished as a maintenor or embraceor, either 
at the suit of the king or partie.’’! Defini- 
tions are also given by Hawkins,” by Black- 
stone,? and by Bishop ;* but the substance of 
them is the same,—that embracery consists in 
a corrupt attempt to influence the verdict of 
a jury by other means than evidence and ar- 
gument in open court; and Hawkins agrees 
with Blackstone that it is not only punishable 
by indictment, but that it is also the subject 
of a civil action. 

I have discovered but one case in the Amer- 
ican books where this offense was pun- 
ished by indictment, though there are possibly 
others. This was the case of the Common- 
wealth v. Kauffman, in the Quarter Sessions 
of Berks County, Pennsylvania. It appeared 
that during a recess of the court, pending the 
trial of a civil action, the accused, who was a 
son-in-law of the plaintiff, approached two of 
the jurors and made a remark in their hear- 
ing of a tendency to influence their verdict in 
favor of the plaintiff. For this he was in- 
dicted for the common-law misdemeanor of 
embracery, and the jury, after listening to a 
lucid charge of the court (Jones, J.), re- 
turned a verdict of guilty. 

No case can probably be found where tam- 
pering with members of a jury has been made 
the subject of a civil action. Very great dif- 
ficulties would seem to lie in the way of 
maintaining a civil action for this cause. How 
could the plaintiff succeed in making it ap- 
pear that a verdict would have been rendered 
in his favor but for the tampering? How 
could he show the amount of damages which 
would have been given? If he should suc- 
ceed in overcoming these difficulties, it would 
still be necessary to show that he did not dis- 
cover the fact that the jury had been tampered 


1 Co. Litt. 368 b, 369 a. 
21 Hawk. Pleas of the Crown, Curwood’s Ed., p. 





42 Bish. Cr. L., § 884, 
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with in time to make it the ground of a mo- 
tion for a new trial. The reason why the 
books do not disclose instances of civil ac- 
tions of this nature, will probably be found in 
the fact that courts of chancery have freely 
exercised their power to set aside judgments 
founded upon verdicts obtained by fraud. 

The cases of tampering with juries, which 
are to be met with in the books, are generally 
cases where this offense has been made the 
ground of a motion for a new trial; and here 
the rule is that the slightest tampering with 
the jury during the trial, or prior to it, by a 
party, or the agent or attorney of a party in 
whose favor the verdict has been rendered, 
is, on grounds of public policy, good cause 
for setting aside the verdict, without refer- 
ence to the merits of the case, and without 
considering whether the attempt to poison the 
sources of justice was, or was not, successful.® 
“‘The law,’’ says Hawkins, “so abhors all 
corruption of this kind, that it prohibits 
everything which has the least tendency to it, 
what specious pretense soever it may be cov- 
ered with, and therefore it will not suffer a 
mere stranger so much as to labour a juror to 
appear and act according to his conscience.’’® 
Although a distinguished modern writer’ has 
disapproved this extreme view, yet the courts 
in the most recent cases have been scarcely 
less rigid in setting aside verdicts as punish- 
ments for attempts of this kind. 

The better to detect and punish an offense 
so dangerous to the upright administration of 
justice,,they have made an exception to the 
general rule that the affidavits of jurors will 
not be received to impeach their verdicts; so 
that such affidavits are freely received to 
show attempts at bribery, or other corrupt or 
undue influence. And some courts have 


5 Tucker vy. Southkingston, 5 R. I. 558, 561; Hicks 
vy. Drury, 5 Pick. 296; McIntire v. Hussey, 57 Me. 
493; Cilley v. Bartlett, 19 N. H. 312, 324; State v. Has- 
call, 6 N. H. 352, 360; McIlvaine v. Wilkins, 12 
N. H. 474, 476; Perkins v. Knight, 2N. H. 474; Mar- 
tin v. Morelock, 32 Ill. 485; Knight v. Freeport, 18 
Mass. 218; Heffron v. Gallupe, 55 Me. 563, 569; Coster 
v. Merest, 3 Brod. & Bing. 272; Sheaff vy. Gray, 2 
Yeates, 273; Sloan v. Harrison, 1 N. J. L. (Coxe) 123; 
Ritchie v. Holbrooke, 7 Sergi. & R. 458; Hawkins v. 
New Orleans Printing Co., 29 La. An. 184; Bradbury 
v. Cony, 62 Me. 223; Smith v. Willingham, 44 Ga. 200; 
McCarver v. Pippin, 12 Heisk. 657; Hamilton v. 
Pease, 38 Conn. 115; Reynolds v. Champlain Trans. 
Co., 9 How. Pr. 7. 

6 Hawk. P. C.,. Curw. Ed., p. 406, § 2. 

7 Bish. Cr. L., 6th ed., § 385. 

8 Ritchie vy. Holbrooke, 7 Sergt. & R. 458; Hawkins 





gone so far as to make the distinction that, 
while such affidavits will be received to show 
the fact of the improper communication with 
members of the jury, they will not be listened 
to so far as they seek to disclose what effect 
it had upon the minds of the affiants or their 
fellow jurors.9 

So sensitive is the law upon this subject, 
that if, during the progress of the trial, friends 
of the prevailing party have had conversa- 
tions with members of the jury, or have made 
declarations in their hearing, with the appar- 
ent purpose of influencing the verdict in his 
favor, the direct tendericy of which was so to 
influence it, the verdict will not be allowed to 
stand; and this is so, although it may not ap- 
pear in point of fact that the verdict was in- 
fluenced by the unlawful conversations, and 
although they were had with the jurors 
without the knowledge or authorization of the 
prevailing party.!° 

Nay, more; if it be made to appear that 
during the progress of a trial, or while the 
jury are deliberating, communications took 
place between members of the jury and the 
prevailing party, their counsel or their friends, 
the nature of which is undisclosed, a pre- 
sumption will arise against the integrity of 
the verdict, and it will not be permitted to | 
stand.14 But where the nature of the com- 
munication is disclosed, whether or not it will 
vitiate the verdict will depend upon the ques- 
tion whether it had an apparent tendency to 
prejudice the cause of the unsuccessful par- 
ty; for it must be kept in mind that it is not 
every communication with jurors that will en- 
title the unsuccessful party to a new trial. In 
modern trials of civil causes and of indict- 
ments for misdemeanors, and even, in some 
jurisdictions, for felonies, the practice of iso- 
lating jurors from the rest of the public, 
pending. adjournments from day to day, has 
been abandoned. It has been deemed more 
practical and equally safe, to trust to the in- 


y. Louisiana Printing Co., 29 La. An. 134; Taylor < 
Everett, 2 How. Pr. 228; Thomas v. Chapman, 45 
Barb. 98. 

9 Taylor v. Everett, supra; Thomas v. Chapman, 
supra. 

10 McDaniels vy. McDaniels, 40 Vt. 365; Bradbury v. 
Cony, 62 Me. 228; Mesmith vy. Clinton Fire Ins. Co., 
8 Abb. Pr. 141. See, also, Hamilton v. Pease, 31 
Conn. 115; McIntire v. Hussey, 57 Me. 493; Cilley v. 
Bartlett, 19 N. H. 312, 324; Heffron v. Gallupe, 55 Me. 
563, 568-70. 

ll Martin y. Morelock, 32 Il]. 485. 
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tegrity of the jurors themselves, after being 
admonished from the bench to hold communi- 
cation with no one touching the cause on trial. 
Where such a practice obtains, it is obviously 
impossible to prevent jurors from hearing in- 
discreet or officious remarks made by by- 
_standers or other persons. To set aside a 
verdict, otherwise fairly obtained, and appar- 
ently in accordance with the merits of the 
case, merely because some of. the jurors have 
been compelled, however reluctantly, to listen 
to such remarks, would be to deprive an hon- 
est suitor of a right fairly obtained, on account 
of a thing which has happened without any 
fault of his own. The rule which we are con- 
‘sidering does not extend so far. In such 
cases the verdict is not disturbed, unless there 
has been obvious or apparent prejudice. 

An indirect way of tampering with juries, 
with which the law has frequently had occa- 
sion to deal, has been the extending to them 
of kinduess in the shape of food, drink, 
medicine, clothing or entertainment. The 
old law, as is well known, aimed at prevent- 
ing this in all cases, by a severe isolation of 
the jury pending their deliberations, under a 
prohibition against having food, drink, fire or 
candles until they should have agreed upon 
their verdict.1% But the mere fact that jurors 
did sometimes break through this severe re- 
straint and eat or drink, was held no ground 
for a new trial, unless the eating or drinking 
was done at the expense of the prevailing 
party, in which case it would avoid the ver- 

_ dict.44 The modern rule continues to be that 
where a juror has been treated, fed, or enter- 
tained by, or at the expense of the success- 
ful party, a new trial will be granted; and, 
as the rule is founded in public policy to 
prevent tampering, it will be granted without 
reference to the merits of the case. 

A marked innovation has been made upon 
this rule in a modern English case, where it 
has been, held to apply only to cases where 
all that remains for the jury is to deliber- 


12 Wise v. Bosley, 32 Iowa, 34; State v. Cucuel, 81 
N. J. L. 262. 

13 Co. Litt. 227, b. 

1421 Vin Abr. 448, tit. Trial. G.9; Co.Litt. 227 b.; 
2 Hale P. C. 206; Duke of Richmond y. Wise, 1 Ventr. 
125; Rex v. Burdett, 12 Mod. 14; s. c., 1 Lord 
Raym. 148; Harebottle v. Placock, Cro. Jac. 21. 

15 Pelham v. Page, 6 Ark. 535, 538, per Oldham, J.; 
Studley v. Hall. 22 Me. 198; Walker v. Walker, 11 
Ga. 203, 206; Walker v. Hunter, 17 Ga. 364, 414; Sac- 
ramento, etc. Mining Co. y. Showers, 6 Nev. 291. 





ate and give their verdict, and even then to 
cases where the whole jury, and not one or 
more of them, have been treated or enter- 
tained.16 This qualification of the old rule 
has been strongly denied in an American 
case,’ and, I apprehend, will not be accepted 
as law in any-of the American courts. 

Some of our courts are, however, careful 
to distinguish between unnecessary and offi- 
cious tenders of food, drink and entertainment, 
and acts of ordinary hospitality and civility. 
Thus, where jurors drank on a hot day at the 
house of the defendant, whither they had 
gone to execute a writ of ad quod damnum ;* 
where a jury assembled at the house of the 
petititioner to assess damages on account of 
the laying out of a road, and there drank 
moderately of cider belonging to him, but 
furnished them by the officer having them in 
charge, without his knowledge;!¥ where 
an employee of the defendant, a corpo- 
ration, went with a friend into an oys- 
ter saloon, and, while there, casually met two 
of the jurors in the case, and the four ate 
oysters, and the employee paid for all that 
the four had eaten, but without the knowledge 
of the jurors; 7° where the prevailing party, 
without having sought a juror for that pur- 
pose, conveyed him to his home in his wagon, 
a distance of several miles, but without con- 
versing with him about the case ;?! where an 
attorney for the prevailing party casually met 
a juror during a recess of the court pending 
the trial, and invited him to drink a glass of 
ale with him, which the juror did, the’ attor- 
ney paying for it ;72—in these and other like 
cases—it appearing that the jurors had not 
been subjected to any improper influence, 
other than that complained of —the courts 
have refused to set aside the verdicts. In 
like manner, a statute making the giving of 
victuals or drink to a juror “‘by way of 
treat’’ ground for a new trial, if done by the 
prevailing party, is held not to extend so far 
as to forbid such acts of hospitality as would 
be general and ordinary in the ingercourse of 


16 Morris v. Vivian, 10 Mees. & W. 137. 

17 Sacramento, etc. Mining Co. v. Showers, 6 Nev. 
291, 302-3. 

18 Coleman v. Moody, 4Hen. & M. 1. 

19 Tripp v. Commissioners, 2 Allen, 556. 

20 Eakin v. Morris Canal Co., 24 N. J. L. 538. 

21 Hilton y. Southwick, 17 Me. 308. Compare Cottle 
v. Cottle, 6 Me. 140. 

22 Pittsburgh, ete. R. Co. v. Porter, 32 Ohio St. 
328. 
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friends ; but to something beyond this—some- 
thing which suggests the idea of convivial 
enjoyment and fellowship, other than the 
customary hospitalities of daily life.** Nei- 
ther is the act of an officer having charge of 
the jury,in furnishing them with cider belong- 
ing to the successful party, but without his 
knowledge, a giving by way of treat within 
the meaning of such a statute.2* But where 
the civilities extended by the successful party 
are so frequent, or so unusual, as to excite a 
suspicion that it was not done through inad- 
vertence, or through a sense that it was called 
for by the usual proprieties of life, the ver- 
dict will be promptly set aside.” 

It remains to be added that a person, ask- 
ing a new trial on the ground that the jury 
have been tampered with, must himself stand 
before the court with clean hands. If it ap- 
pear that he himself has held improper com- 
munications with members of the jury, he 
will not, if the verdict is otherwise satisfac- 
tory, be able to avoid it on the ground that 
the prevailing party did the same thing.76 
Neither will he be heard to urge that the jury 
had refreshments during the trial, if they were 
furnished by himself, or at his instance.?7 
So, if the unsuccessful party know of the act 
of civility-which the other party has extended 
to the members of the jury, and consents to 
it, or chooses not to object to it at the time, 
he will be deemed to have waived the right 
to urge it as a ground for a new trial. This 
proposition is stated with confidence, not up- 
on dizect authority, but upon the authority 
of analagous cases.2> A well recognized 
exception to this rule is, that the consent of 
the prisoner, in a case of felony, to the sepa- 

3 Carlysle v. Sheldon, 38 Vt. 440, 445. 

24 [Tripp v. Commissioners, 2 Allen, 556. 

2% Phillipsburg Bank v. Fulmer, 31 N. J. L. 53, 57; 
Cottle v. Cottle, 6 Me. 140; Sexton vy. Lelievre,4 Coldw. 
11 (distinguishing Vaughn v. Dobson, 2 Swan, 348). 

2% Hutchinson vy. Consumers’ Coal Co., 36 N. J. L 
24, 29. 

37 State v. Sparrow, 3 Murph. 487; 2% Hale P. C. 
306; 21 Vin. Abr. 448, tit. Trial, G. 9. 

23 Woodruff v. Richardson, 20 Conn. 238; Pettibone 
v. Phelps, 18 Conn. 445; Allen vy. Blunt, 2 Woodb. & 
M. 121, 147; Gale v. New York, ete. R. Co., 13 Hun, 
1: Fox v. Hazleton, 10 Pick. 275; Sellick v. Sugar 
Hollow Turnp. Co., 13 Conn. 453; Orrock vy. Com. 
Ins. Co., 21 Pick. 457; Hobert v. Shaw, 11 Mod. 118; 
Reg. v. Sullivan, 8 Ad. & El. 831; Rex y. Sutton, 
8 Barn. & Cres. 417; State v. Daniels, 44 N. H. 383; 
Rollins v. Ames, 2 N. H. 439; Hollock vy. County of 
Franklin, 2 Met. 558; Merrill vy. Berkshire, 11 Pick, 
269; Howland v. Gifford, 1 Pick. 48, note. But see 
McDaniels v. McDaniels, 40 Vt. 363, 375. 








ration of the jury, unless tendered without 
solicitation, will not estop him from claiming 
a new trial on this ground, for the obvious 
reason that he could not exercise a free choice 
in such a case, through tear that his refusal 
would prejudice the jury against him; 7° but 
it is otherwise in civil cases.* 
Seymour D. THompson. 





CONTRACTS TO CARRY GOODS AT 
OWNER’S RISK. 


‘*‘When carriers desire to free themselves 
from any part of their ordinary liability, they 
should use clear and precise words for that 
purpose,’’ observed Mathew, J., in Goldsmith 
v. Great Eastern Ry. Co.,! decided in Marek 
last by the English Queen’s Bench Division; 
and, be it added, a contract with a carrier is. 
to be construed most strongly against him, as 
the maker of it;? nor will a contract with a 
common carrier be construed to exempt him 
from even the excepted perils, when his neg- 
igence or misconduct contributed to the loss 
by the excepted perils. Opposed, indeed,. 
but erroneously, to the latter position, ap- 
pears to be the unreported case of Thompson 
v. The Royal Mail Steam Packet Co. (decided 
three days after the decision of the House of 
Lords in Henderson vy. Stevenson), which we 
find referred to in the Scottish Journal of Ju- 
risprudence as follows: ‘‘The action was 
brought to recover damages for the loss of a 
passenger’s box. The plaintiff was a pass en 


2% The King v. Kinnear, 2 Barn. & Ald. 462, 466; 
Hardy ’s Case, 24 Howell’s State Trials, 414-418; Wiley 
y. State, 1 Swan, 256; Wesley v. State, 11 Humph. 
502; Peiffer v. Commonwealth, 15 Pa. St. 468; Berry 
v. State, 10 Ga. 511, 524; State v. Populus, 12 La. An. 
710; People v. Shafer, 1 Utah, 160. But see Brown 
vy. State, 388 Tex. 483; State v. Mix, 15 Mo. 153, 157; 
People v. Kelley, 46 Cal. 357. 

% Riggins v. Brown, 12 Ga. 272; Adkins vy. Williams, 
23 Ga. 222; Stix v. Pump, 37 Ga. 332; McIntosh v. 
Smith, z La. An. 756. F 

144L. T. N.S. 181. 

2 Mitchell v. Lancashire, etc. Ry. Co., L. R. 10 Q. 
B. 256; 44 L. J. Q. B. 107; 338 L. T. N.S. 161; Edsall 
v. Camden, etc. Ry. Co., 50-N, Y. 661; Levering yv. 
Union Trans., ete. Co., 42 Mo. 88; Hooper vy. Wells, 27 
Cal. 11; Lawson, Cont. of Car. 198; 14 Ir. L. T. 401. 

3 Gill v. Manchester, etc. Ry. Co., L. R. 8 Q. B. 186; 
42 L. J. Q. B. 89; Rooth v. North Eastern Ry. Co., 
L. R. 2 Ex. 178; 86 L. J. Ex. 88; Phillips v. Clark, 2 
Cc. B. N.S. 156; 26 L. J. C. P. 168; Dalton vy. Union 
Steamship Co., 3 New Zealand Jur. N. 8. 57; 14 Ir. 
L. T. 245, 386, 401. 
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-* \ ger from Southampton to Colon in the 
defendants’ steamship Elbe. One of the con- 
ditions printed on the face of the ticket, which 
the plaintiff signed, was that the company 
would not be answerable for loss, damage or 
detention of baggage under any circumstan- 
ces. ‘ Another further condition was that the 
company should be at liberty to land any pas- 
senger suffering from infectious disease. The 
box in question was placed in the hold and 
labeled ‘Colon.’ Some days after the Elbe 
sailed, the plaintiff was taken ill with typhoid 
fever, and was landed at Kingston, Jamaica, 
insensible. His box was also landed on the 
wharf by the defendants, but the plaintiff 
never heard or saw anything of it afterwards. 
The court held that the company was not lia- 
ble. The Lord Chief Baron Kelly observed, 
inter alia, that he would not say there was 
‘not some degree of negligence in this case. 
Whether or not, he would hold the company 
liable without the authority of the House of 
_Lords, that such stipulations were wholly 
~void. Baron Bramwell concurred, and said 
‘that he did not approach the question wholly 
unprejudieed, as he thought the companies 
had been somewhat unfairly treated. If he 
appeared to disagree with the House of Lords, 
he did so with the greatest respect for that 
tribunal, whose decisions had always com- 
manded the greatest respect from him. The 
vontract must be strictly construed. ‘They 
were asked to say that people could not make 
their own bargains; the court must make 
them for them.’ With great deference to the 
judges of the Court of Exchequer, we do not 
think that they rightly construed the bargain 
-between the passenger and the carrier. There 
‘was no condition protecting the company 
against misconduct, and what -they did 
amounted to that. They were not merely 
negligent,—they did something positively 
‘wrong. It was not a case of mere ‘loss’ of 
luggage. If the carrier had pitched the lug- 
‘gage overboard, we can not see how he would 
‘have escaped liability on account of the con- 
«dition making him not liable for negligence. 
When the carrier landed the luggage on the 
wharf along with an insensible patient, the 
‘luggage to be taken possession of by any gen- 
‘tleman of color or gentleman of character 
‘loafing about the quay, what was the differ- 
ence between this and pitching the luggage 
~overboard ?”’ 








Now, as regards the construction of con- 
tracts to carry goods at the ‘‘owner’s risk’’ in 
particular, we may, in the first place, quote 
what is said by Mr. Lawson, in his valuable 
treatise on the Contracts of Common Carri- 
ers, published last year (St. Louis, Mo.): 
‘“*The term ‘owner’s risk,’ in a contract for 
the transportation of goods, imports that the 
owner assumes the risks arising from the 
ordinary dangers of transportation by the 
means employed, which the reasonable and 
ordinary care of the common carrier might 
be insufficient to prevent, and the latter is lia- 
ble only for those dangers which, with ordina- 
ry care and prudence, might be avoided.* He 
will still be answerable for his own negligence 
or misconduct, or that of his servants or 
agents.5 A loss arising from the embezzle- 
ment of the goods is not within the phrase.® 
In Stewart v. London, etc. R. Co.,7 a passen- 
ger on an excursion train received a ticket with 
a condition printed on the back, declaring that 
baggage was to be ‘at passenger’s risk.’ His 
baggage was lost through the negligence of the 
carrier. It was held that the case of baggage of 
a passenger was not within the provisions of the 
Railway and Canal Traffic Act, and that the 
company was not responsible for the loss. This 
case has, however, been recently overruled, 
and it is now held that a similar condition 
printed on a ticket is void under the Railway 
and Canal Traffic Act. In the former case, 
Mr. Brett, counsel for plaintiffs, cited from 
Story on Bailments (sec. 499) the following 
language: ‘ The doctrine seems now firmly 
established, both in Ergland and America, 
that the responsibility of coach proprietors, 
carrying passengers with their baggage, 
stands as to their baggage upon the ordinary 
footing of common carriers.’ But all the 
judges expressed their dissent from this prop- 
osition. It may now, however, be regarded 
as stating the present rule of the law, both in 
this country,and in England.’ We may 


4 Citing French v. Buffalo, etc. R. Co., 4 Keyes, 108. 

5 Citing Alexander v. Greene, 7 Hill, 533; Moore vy. 
Evans, 14 Barb. 524; Wells v. Steam Navigation Co., 
8 N. Y. 375; Wallace v. Sanders, 42 Ga. 486; Nash- 
ville, ete. R. Co. vy. Jackson, 6 Heisk. 271; D’Are y. 
London, ete. Ry. Co., L. R. 9 C. P. 325; Martin vy. 
Great Indian Ry. Co., L. R. 3 Ex. 9; Lewis v. Great 
Western Ry. Co., as to which see 14 Ir. L. T. 379. 

6 Citing Schieffelin vy. Harvey, 6 Johns. 170. 

73 H. & C. 135. ‘ 

8Citing Cohen y. Southeastern Ry. Co., 2 Ex. D. 
253. 

§ Without enlarging here on the latter point, it may 
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add that, while meaning that whatever hap- 
pens on the joiirney is to be at the risk of the 
owner, such a condition does not relieve the 
carrier from liability under his implied inde- 
pendent contract to carry and deliver within 
a reasonable time.!° The latest case on this 
point is Goldsmith v. Great Eastern Ry. Co.4 
There it appeared that some bags of clover- 
seed consigned to the plaintiffs, Goldsmith 
Brothers, on transit by the defendants’ rail- 
way, were misdelivered by the defendants to 
Lord Albemarle, in consequence of which the 
plaintiffs did not receive them till after a 
fortnight’s delay, and till too late for the 
spring season. The goods had been for- 
warded at the defendants’ lower rate of 
charge, and therefore, by special contract, 
‘solely at the risk of the sender, With the ex- 
ception that the company shall be responsible 
for any wilful act or wilful default of the 
company or their servants if proved, for 
fraud or theft by their servants, or by colli- 
sion of trains conveying the goods within the 
company’s limits.’’ On behalf of the plaint- 
iffs, it was contended that the defendants had 
been guilty of wilful negligence, within the 
meaning of the exception in the special con- 
tract, and, therefore, although they had con- 
tracted for the carriage of the goods at own- 
er’s risk, the defendants were liable for the 
damage; and, moreover, that the words 
‘‘owner’s risk’’ referred only to the danger 
incurred during the journey, and did not ap- 
ply to delay. On the other hand, it was ar- 
gued, on behalf of the defendants, that a 
mistake in the delivery of the goods, having 
regard to the nature of the defendants’ busi- 
ness, was not sufficient evidence of such wil- 
ful default or negligence as the plaintiffs were 
bound to prove ; and that the exemption from 
liability for collision of trains pointed to de- 
lay if caused by collision, whence it followed 


be useful to refer, also, to M’Cance vy. London, ete. 
Ry. Co., 7H. & N. 477; Gannell v. Ford, 5 L. T. (N. 
S.) 604; Harrison v. London. ete. Ry. Co.,2 B. & S. 
12; Wise v. Great Western Ry. Co., 1 H. & Ne 63; 
Robinson v. Great Western Ry. Co., 35 L. J.C. P. 127; 
see 14 Ir. L. T. 387. 

10 Robinson v. Great Western R. Co., and D’Are 
vy. London, etc. R. Co., ubi supra; Mitchell v. Lon- 
don, etc. R. Co., L. R. 10 Q. B. 256; Hoare v. Great 
Western R. Co., 37 L. T. (N. 8.) 186; Keeney y. 
Grand Trunk, etc. R. Co., 59 Barb. 104; Ellis y. 
Turner, 8 T. R., 531, from which we quoted at the 
outset, and to which we shall revert. 

1144 L. T. (N.S.) 181. 











that delay from any other cause (except wil- 
ful default) could not be sufficient ground for 
the plaintiffs’ claim. ‘‘The risk of the send- 
er,’’ said Lindley, J., ‘‘would apply only (as 
has been decided) to the loss or destruction 
of the goods, and not to mere delay, unless 
there is something in the exception to extend 
its meaning. The company is also to be lia- 
ble in the excepted cases—viz., a wilful act 
or default of their servants, and a collision 
of trains within their own limits. There is 
nothing, it seems, in those exceptions to en- 
large the generally received meaning of the 
word risk; and although I think it was more 
like ordinary carelessness than wilful default 
which caused the delay, yet it appears to me 
on the contract that the company: can not re- 
sist the plaintiffs’ claim in this action,’’ 
which was brought to recover damages for the 
non-delivery within a reasonable time. But, 
in Hoare v. Great Western Ry. Co., where 
the defendants having received goods for car- 
riage, on a contract at a reduced tariff, con- 
ditioned to exclude all liability except for wil- 
ful misconduct, after a week’s delay, and 
without making inquiries of the consignor, 


mistelivered the goods to a person of a name._ 


very similar to that of the consignee, it was 
held that the misdelivery amounted to wilful 
misconduct, because it was gross negligence. 
In Keeney v. Grand Trunk, etc. Ry. Co., ® 
the defendants received cattle for transit un- 
der a contract that the owners. should under- 
take ‘‘all risk of loss, injury, damage and 
other contingencies in loading, unloading, 
conveyance or otherwise,’’ and that the 
defendants. should neither be bound ‘to 
forward the cattle by a particular train, 
nor be responsible for their delivery within 
any certain time.’’ On the arrival of the 
train at a station intermediate between 
the points of shipment and delivery, the 
trucks containing the cattle were switched off 
on a side track by order of the freight super- 
intendent, and detained three or four days. 
During this detention the cattle were neither 
fed nor watered, it being impracticable to do 
so while in the trucks, and there being no fa- 
cilities for unloading them, in consequence of 


. which the damage complained of ensued. It 


was held that the act of the freight superin- 


12237 L. T. (N. 8.) 186. 
13 59 Barb. 104. 
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tendent in detaining the cattle was not 
negligence, but a deliberate and intention- 
al breach of the contract, and that the 
defendants were liable.* . And in Col- 
lins v. Burns,” where a clause in a Dill 
of lading provided that ‘‘the goods are 
to be taken alongside by the consignee imme- 
diately after the vessel is ready to discharge, 
or otherwise they will be deposited at the ex- 
pense of the consignee, and at the risk of 
fire, loss or injury, in the warehouse provided 
for the purpose on the wharf,’’ it was held 
that there was nothing herein which would 
relieve the carrier from liability for loss oc- 
curring by the delivery of the goods to a 
wrong person by the clerk who had control 
of the warehouse, which belonged to the car- 
rier.16 

But, while the carrier is liable for the goods 
intrusted to his care, and precluded from 
availing himself of the exceptions in his con- 
tract, by a failure to carry it out in accord- 
ance with its terms (or by attempting to per- 
form it against the orders of the bailor),!” 
the carrier, on the other hand, will not be lia- 
ble for injury or loss caused by the negligence 
of the owner or his servant.” But, inas- 
much as 4 carrier may refuse to receive goods 
packed so defectively that, looking to their 
character and the nature of their journey, 
their condition would entail extra care and 
risk,1* or may receive them only subject to 
conditions qualifying their liability,2° if he 
receives them, without such qualification, and 
the defect is visible, the carrier will be liable 
if the goods are damaged, although partly 
through the packing, and the defective pack- 
ing only goes in reduction of damages.*! In 


4 See further, as to what constitutes wilful miscon- 
duet, 14 Ir. L. T. 379. 

lb 36 N. Y. 618; 63 Id. 1. 

16 See further, as to liability for mis-delivery, Guil- 
laume vy. Hamburg, ete. Packet Co., 42 N. Y. 212; 
Youl v. Harbottle, Peake, N. P. 49; Egan v. Great 
Northern R. Co., 14 Ir. L. T. R. 28, and cases there 
eited; and as tw liability’in reference to warehousing, 
see 4 Ir. L. T. 244, 255. 

17 Dauch v. Silliman, 2 Lans. 361; Scotthorn v. South 
Staffordshire R. Co., 8 Ex. 341. 

18 Rooth v. North Eastern R. Co., 36 L. R. 2 Ex. 
173; Nurrell v. Larkin, 1 L.J. C. P. 2; R. Co.v. 
Jones, 95 U. 8. 439, 6 Cent. L. J. 45, Lawson’s Con- 
tract of Carriers, 20, 22; 14 Ir. L. T. 379, 380; 15 14.306. 

19 Munster v. Southeastern R. Co. 4 C. B. (N. 8.) 
676; Hartv. Baxendale, 16 L. T. (N. 8S.) 396. 

2 Barbour y. South Eastern R. (o., 34 L. T. (N. 8.) 


21 Higginbotham v. Great Northern R. Co., 10 W. 





a case of Loretto v. The Great Southern and 
Western R. Co.,which came béfore the County 
Court of the Queen’s County, on the 21st 
ult., those principles seem to have been in- 
volved. As faras we can judge from the 
contradictory evidence adduced, it would ap- 
pear that an organ was brought to the defend- 
ant’s station at Portarlington for carriage to 
Dublin, but so improperly packed that it was 
at first refused, but was afterwards received at 
the ‘‘owner’s risk.’? The action was brought 
to recover damages by reason of the organ 
having been broken during the transit; but 
there did not seem to be evidence of wilful 
misconduct on the part of the company, the 
onus of proving which lay on the plaintiff.?? 
Mr. Clarke, Q. C. (rightly, as we think, on 
this state Of facts), dismissed the case on the 
merits, holding that the organ was carried at 
the risk of theowner. Cases, indeed, of this 
description, are of perpetual occurrence in 
the county courts, as well as in the superior 
courts; for in the present day seldom is the 
transportation of goods undertaken except 
under conditions exempting the carrier, at 
least, of his common law liabilities; and this 
fact, which furnished the raison d’etre for 
Mr. Lawson’s elaborate and truly valuable 
treatise on the Contracts of Carriers, may 
well justify our humbler effort to collate the 
cases on this branch of the subject.—lJrish 
Law Times. 








REMOVAL OF CAUSES — REMANDING TO 
STATE COURT—FINAL JUDGMENT—AP- 
PEAL—JURISDICTION. 





BABBIT v. CLARK. 





Supreme Court of the United States, October Term, 
1880. 


1. Under the Removal Act of 1875 (18 Stat. 270, 
eh. 187, see. 5), an order of the circuit court remand- 
ing a cause to the State Court, on the ground that the 
proper steps have not been taken for its removal, is 
reviewable by the Supreme Court ‘‘on writ of error 
or appeal as the case may be.’’ 


2. The jurisdiction of the Supreme Court, in such 
cases, under that statute, is not dependent upon the 
amount in controversy, but is intended to replace its 
former jurisdiction by mandamus to compel the eir- 
cuit court to proceed with the cause. 


R. 358; see Richardson v. North Eastern R. Co., L.R. 
7C. P. 74. 
& ?? See 14 Ir. L. T. 379. 
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3. Where the pleadings in a cause in the State court 
form an issue involving the validity of a composition 
in bankruptcy, a case arising underthe Constitution 
and laws of the United States is presented: and, if 
the petition is filed within the proper time, it must 
be granted. 


Appeal from the Cireuit Court of the United 
States for the Northern District of Ohio. 

Mr. Chief Justice WAITE delivered the opinion 
of the court: 

This action was brought by the appellees, citi- 
zens of New York, in the Court of Common Pleas 
of Lucas County, Ohio, against Babbitt, the ap- 
pellant, a citizen of Wyoming Territory. By the 
statutes of Ohio regulating practice and pleadings 
in the courts of that State. a civil action is com- 
menced by filing a petition in the office of the 
clerk of the proper court, and causing a summons 
to be issued thereon. Rev. Stat. Ohio, 1880, sec. 
5,035. ‘The summons is ordinarily returnable the 
second Monday after its date. Id. sec. 5,039. 
The only pleadings are, a petition, demurrer, 
answer and reply. Id. sec. 5,059. The rule day 
for the answer or demurrer to a petition is the 
third Saturday, and for a reply to the auswer the 
fifth Saturday after the return day of the sum- 
mons; but the court, or a judge thereof in vaca- 
tion may, for good cause shown, extend the time. 
Id. sees. 5,097, 5,098. Every material allegation 
of the petition not co troverted by the answer, 
and every material allegation of new matter in 
the answer not controverted by the reply, is for 
the purposes of the action to be taken as true, 
but the allegation of new matter in the reply is 
deemed controverted by the adverse party. Id. 
sec. 5,081. When the action is founded on a writ- 
ten instrument as evidence of indebtedness, a 
copy thereof must be attached to and. filed with 
the petition. Id. see. 5,085. A trial is defined to 
be ‘ta judicial examination of the issues, whether 
of law or fact, in an action or proceeding” (Id. 
sec. 5,127). and all actions are triable as soon as 
the issues therein, by the time fixed for pleadings, 
are, or ought to have been, made up. Id. see. 
5,135. 

The petition in this action was filed on the 28th 
of October, 1878, and alleged that on the 10th of 
June, 1878, the plaintiff recovered judgment in 
the Court of Common Pleas of the City, County, 
and State of New York, against Babbitt and one 
Edgar A. Weed for $2,626.80 debt and costs, 
which was in full force and unsatisfied, except 
‘by the following payments, to-wit, one of $311,- 
92, and a further payment of $887.50 made, to- 
wit, October 1, 1878.°’ Judgment was asked for 
the balance which remained urxpaid, and interest 
at seven per cent. From the reco:d of the New 
York suit found in the transcript sent up on this 
appeal, it appears that the action in that court 
was brought August 7, 1877, to recover a debt for 
goods sold Babbitt and Weed, February 8, 1877, 
which it was alleged had been created by the 





fraud of Babbitt. ‘The answer, which was by 





Babbitt alone, admitted that the debt had been 
contracted, but denied the fraud. It then alleged 
by way of defense, that on the 7th of July, 1877, 
proceedings in bankruptcy were instituted against 
Babbitt and Weed in the District Court of the 
United States for the Northern District of Ohio, 
which resulted in the acceptance by the creditors 
of the bankrupts,and an approval by the court,of 
a proposition for composition under the act of 
June 22, 1874 \18 Stat. 182, chap. 390, sec. 17), 
by which the bankrupts were to give their notes 
indorsed by T. S. Babbitt to their several credit- 
ors, for forty cents on the dollar of their debts, 
divided into three equal parts, and payable in 
three, six, and nine months respectively, from 
July 15, 1877, and that notes for the several 
amounts due the plaintiffs, according to the terms 
of the composition, were executed and tendered 
them in proper time, and ever since had been and 
were subject to theirvorder and disposal. Upon 
the issue thus made a trial was had which resulted 
in the judgment now sued on. 

The summons in the present action bears date 
December 4, 1878, and January 4, 1879, at rules, 
Babbitt filed his answer, in which he denied that 
the several payments credited on the judgment 
in the petition were made by himself, or Babbitt 
and Weed, but averred that the item of $311.92 
was collected by a sale of property on execution, 
and that of $887.50 was paid the plaintiffs by 
John R. Osborn, a register in bankruptcy. He 
then set forth the proceedings in bankruptey and 
the composition, substantially as stated in his 
answer in the New York suit. He then alleged 
that the composition notes intended for the 
plaintiffs were paid to Osborn, the register in 
bankruptcy, as they matured, and that on the llth 
of September, 1878, the plaintiffs took from the 
register the money in his hands for them, with a 
full knowledge of all the facts. 

The rule day for a reply to this answer was Jan- 
uary 18, 1879, but no reply was filed at that time, 
and no extension of time was asked or given. 
The cause, therefore, under the law regulating the 
practice of the court, stood for trial on the issues 
presented by the petition and answer. A term of 
the court ‘began on the 2nd of January, and did 
not end until the 7th of April, though nothing 
but formal business was done after March 24. On 
the 3d of April, the plaintiffs filed in the clerk’s 
office a reply without leave of the court, and 
without notice to Babbitt or his counsel. In this 
reply the facts in relation to the New York suit 
are set forth substantially as they appear in the 
record sued on,and it was insisted that the accept- 
ance of the money from the register in bank- 
ruptcy did not operate in law as a satisfaction of 
the judgment. The next term of the court began 
on the 28th of April, and on the 3d of May the 
plaintiffs, also without leave of the court, filed an 
amendment to their reply, in which they set out 
certain unsuccessful proceedings by Babbitt in 
the New York court on the Sth of July, 1878, to 
obtain an injunction against the further execution 
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of that judgment, because of his payment of the 
composition note to the register in bankruptey. 
On the 17th of May, which was during the term 
of the court that began on the 28th of April, and 
before the cause had ever been ¢alled for trial, 
Babbitt filed his petition to remove the suit to the 
Circuit Court of the United States for the North- 
ern District of Ohio, on the ground that his de- 
feuse, ‘‘wnich was made by answer filed in due 
time,’’ was ‘“‘one arising under the Constitution 
and laws of the United States.’’ The State court 
ordered the suit transferred, but the circuit court, 
on motion, remanded it because the petition for 
removal was not filed in time. To reverse that 
order, the case has been brought here by appeal. 

It is insisted that we have no jurisdiction—l, 
because an order of a circuit court remanding a 
cause to a State court on the ground that the pe- 
tition for its removal from that court had not 
been presented in time, is not reviewable here 
either on writ of error or appeal; 2, because, if 
reviewable at all, this case should have been 
brought here by writ of error rather than appeal; 
and 3, because the value of the matter in dispute 
does not exceed $5,000. Before the act of 1875 
(18 Stat. 270, chap. 137), we did hold that an or- 
der by the circuit court remanding a cause was 
not such a fina] judgment or decree in a civil ac- 
tion, as to give us jurisdiction for its review by 
writ of error or appeal. The appropriate remedy 
in such a case was then by mandamus to compel 
the circuit court to hear and decide. Railroad 
Company v. Wiswall, 23 Wall. 507; Insurance 
Co. v. Comstock, 16 Wall. 270. But the fifth sec- 
tion of the act of 1875 provides that, if it satis- 
facterily appears to the circuit court that a suit 
has been removed from a State court, which does 
not really and substantially involve a controversy 
properly within the jurisdiction of the circuit 
. court, it may be remanded, and the order to that 
' effect shall be reviewable by this court ‘‘on writ 
of error or appeal as the case may be.”’ 


The appellees contend that the right of appeal 
or writ of error which is here given applies only 
to cases which are remanded because the subject 
matter of the controversy is not one within the 
jurisdiction of the circuit court. The language of 
the statute might be more explicit in this particu- 
lar than it is; but we think it may fairly be con- 
strued to include a case where the circuit court 
decides that the controversy is not properly with- 
in its jurisdiction because the necessary steps were 
not taken to get it away from a State court, where 
it was rightfully pending. The right to remove a 
suit from a State court to the circuit court of the 
United States is statutory; and to effect a transfer 
of jurisdiction, all the requirements of the statute 
must be followed. If this is done, the contro- 
versy is brought properly within the jurisdiction 
of the circuit court, and may be lawfully disposed 
of there; but if not, the rightful jurisdiction con- 
tinues in the State court. When, therefore, the 
eircuit court decides that a controversy has not 








been lawfully removed from the State court, and 
remands the suit on that account, it in effect de- 
termines that the controversy involved is not 
properly within its own jurisdiction. The review 
of such an adjudication is clearly contemplated 
by the act of 1875. 

We think, also, this right of review has been 
given without regard to the pecuniazy value of 
the matter in dispute. There is ne pecuniary 
limit fixed to our jurisdiction in the act of 1875 it- 
self. Final judgments and decrees in the circuit 
courts in civil actions can not ordinarily be 
brought here for review, unless the value of the 
matter inf dispute exceeds five thousand dollars 
(Rev. Stat., secs. 691, 692; 18 Stat. 315, chap. 77, 
sec. 3); but an order of the cireuit court, remand- 
ing a removed suit to the State court, is in no just 
sense a final judgment or decree in the action. It 
simply fixes the court in which the parties shall 
go on with their litigation. Under the old law 
there was no pecuniary limit to our jurisdiction to 
proceed in this class of cases by mandamus, and 
we think it was the intention of Congress to sub- 
stitute appeals and writs of error for that mode of 
proceeding. If the new remedies are found to be 
productive of vexatious delays on account of the 
great accumulation of business in this court, it 
will be easy for Congress to do away with the 
evil by a repeal of the law. It follows that if the 
order in question could properly be brought here 
on appeal, we have jurisdiction. 

Congress evidently intended that orders of this 
kind made in suits at law should be brought here 
by writ of error; and that where the suit was in 
equity, an appeal should be taken. That is the 
fair import of the phrase ‘“‘writ of error or appeal 
as the case may be.’’ This was a suit at law, and 
consequently should have been brought up by 
writ of error. There seems to have been very lit- 
tle attention paid to this distinction heretofore; 
and we now find that we have often considered 
cases on writ of error that ought to have been 
presented by appeal; and on appeal, when the 
proper torm of proceeding would have been by 
writ of error. No objection was made, however, 
at the time, and we did not ourselves notice the 
irregularity. Without deciding whether we would 
reverse the order of a circuit court, if objection 
were made, when the case was brought up in a 
wrong way, we are not inclined to delay a de- 
cision on the merits in this case because of the ir- 
regularity which appears, as we think the suit was 
properly remanded, and the order to that effect 
should be affirmed. : 

The act of 1875. requires that the petition for re- 


‘moval shall be filed in the State court at or before 


the term at which the suit could be first tried and 
before the trial. The answer of Babbitt in this 


‘case was filed in time,and the rule day for a re- 


ply expired on the 18th of January. Had the case 
been called at any time after that date and before 
April 3, neither party could have objected to a 
trial on the pleadings as they then stood. As no 
reply had been filed, the new facts set out in the 
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answer would have been taken as true, and the 
rights of the parties determined accordingly. The 
ease arising under the Constitution and laws of 
the United States was presented by the answer, 
and the right of Babbitt to his removal was ap- 
parent then as now. It needed no reply to put 
his case in a condition for judicial examination. 
His answer required the court to determine 
whether in law, with all the facts set out uncon- 
troverted, his comp sition in bankruptcy pre- 
sented a valid defense to the judgment sued on. 
The pleadings presented, to say the least, an issue 
of law to be tried. 


It is true that after the court had substantially 
closed the business of the term, and had stopped 
the trial of causes, a reply was put on file without 
leave, which was supplemented the next term, al- 
so without leave, and that in this way the issues, 
as they originally stood, may have been to some 
extent changed; but that does not in our opin- 
ion relieve Babbitt from the consequences of his 
delay. ‘The act of Congress does not provide for 
the removal of a cause at the first term at which 
a trial can be had on the issues, as finally settled 
by leave of court or otherwise, but at the first 
term at which the cause, as a cause, could be 
tried. Under the judiciary act of 1789 (1 Stat. 79, 
chap. 20, sec. 12), the application for removal 
must have been made by the defendant when he 
entered his appearance; but under the act of 
1866 (14 Stat. 306, chap. 288), and 1867 (Id. 558, 
ehap. 196), it might be effected at any time be- 
fore the trial. This was the condition of existing 
legislation when the act of 1875 was passed, and 
the language of that act shows clearly a determ- 
ination on the part of Congress to change mate- 
rially the time within which applications for 
removal were to be made. It was more liberal 
than under the act of 1789, but not so much so as 
in the later statutes. Under the acts of 1866 and 
1867 it was sufficient to move-at any time before 
actual trial; while under that of 1875, the election 
must be made at the first term in which the cause 
is in law triable. 

Clearly, under the laws of Ohio, this case was 
in a condition for trial, and actually triable, more 
than two months before the January term closed. 
It follows that the presentation of the petition for 
removal at the next term: was too late, and the 
order of the circuit court remaading the cause on 
that account is consequently affirmed. 


~~ 
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REFORMATION OF CONTRACT— EQL ITY— 
MISTAKE. 





DE JARNATT v. COOPER. 





Supreme Court of California, August 25, 1881. 


A court of equity will not disregard the presump- 
tion that a written instrument expresses the intention 
of the parties,and reform it on the ground of mistake, 





unless it appears that the error was mutual, or 
that the transaction was tainted with fraud. 


Appeal from Superior Court of Colusa County. 

Dyas & Bridgeford, for appellants; Goad, Albery 
and Bayne, for respondents. 

MCKEE, J., delivered the opinion of the court: 

This case arises out of an action to reform and 
foreclose, after reformation, a mortgage executed 
by the defendants, Patrick Cooper and wife, to 
the plaintiffs and one Johnson Grover, to secure 
payment of two promissory notes. 

It is claimed by the plaintiffs that it was the 
intention of all parties to the mortgage transac- 
action to secure payment of the notes by a mort- 
gage upon the northeast quarter of section twen- 
ty-seven, the northeast ‘quarter of the northeast 
quarter of section twenty-six, and the northeast 
quarter of northwest quarter of section twenty- 
six, in township sixteen north, range two west, 
Mount Diablo base and meridian, containing one- 
hundred and twenty acres of ground, of which 
the mortgagors, Cooper and wife, were in posses- 
sion and occupation as homestead settlers, and 
for which they were trying to complete their 
homestead entry thereon, by procuring title from 
the United States; but that the scrivener who 
drafted the mortgage omitted from the description 
of the mortgaged premises the northeast quarter 
of the northwest quarter of section twenty-six, 
and inserted instead thereof the southwest quar- 
ter of the southwest quarter of section twenty- 
three, which the parties did not intend to mort- 
gage; and that by mutual mistake of all the par- 
ties the mortgage containing this false description 
was executed, delivered and recorded as the 
mortgage intended by the parties. It is also 
claimed that Patrick Cooper, the mortgagor, after 
discovering that the mistake had been committed, 
conveyed to his son, the defendant Stephen Coop- 
er, the northeast quarter of the northwest quarter 
of section twenty-six, which had been, by mutual 
mistake of the parties, omitted from the mort- 
gage: that the conveyance was made to cheat and 
defraud the plaintiffs; and that grantee took his 
deed with notice of the mistake and the fraudu- 
lent intention of his grantor. 

Of the jurisdiction of a court of equity to re- 
form a mortgage, deed-or other instrument of 
writing, on the ground of mistake, there can be, 
at this day, no question. Quivey v. Baker, 37 
Cal. 465. But to authorize the exercise of such 
jurisdiction, there must have been a mutual mis- 
take as to the contents of the instrument to be 
reformed, or else mistake on one part and fraud 
upon the other. Whittemore v. Farrington, 76 
N. Y. 452; Laine v. Jones, 75 Id. 593, and Bryce 
v. Lorrillard, 55 Id. 240. 

In the complaint in the action there is no charge 
of fraud in the execution of the mortgage. The 
case is, therefore, one purely of an alleged mutual 
mistake. Upon the trial of the case the court 
below found as follows: **That it was the mutugl 
intention of the said parties to the said mortgage, 
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and of all of them, that there should be granted 
by and included in said mortgage all those certain 
tracts of land situated in said County of Culusa, 
described as follows, to-wit: ‘*The northeast 
quarter (1-4) of the northeast quarter (1-4) of 
section twenty-seven (27), and the north half 
(1-2) of the northwest quarter (1-4) of section 
twenty-six (26), all in township sixteen (16), 
north of range two west, Mount Diablo base and 
meridian, and that the description of the premises 
by said mortgage granted and mortgaged should 
read as in this finding above set out, instead of 
reading as the same is in said mortgage actually 
written, and as set out in the foregoing finding, 
numbered IV. And further, that the words ‘the 
northeast quarter (1-4) of the northeast quarter 
(1-4) of section twenty-six (26),’ and the south- 
west quarter of the southwest quarter (1-4) 
of section twenty-three (23), were written and 
inserted in said mortgage, and the words ‘the 
north half (1-2) of the northwest quarter (1-4) 
of section twenty-six (26),’ were omitted from 
and not written in said mortgage, by the mutual 
mistake of said parties thereto and ef all of 
them.” ; 

But it is contended that this finding was not 
justified by the evidence, and that is the principal 
question presented by the record in the case. 

In the consideration of the question it must be 
presumed that the mortgage, as executed, deliv- 
ered and recorded, expressed the mutual inten- 
tion of the parties; and to entitle the plaintifff to 
recover, they must overcome that presumption by 
clear and unequivocal proof of a mutual mistake; 
that is, a mistake reciprocal and common to all 
parties. The ostensible parties to the transaction 
were the plaintiffs and Johnson Grover, and the 
defendants, Patrick Cooper and wife; but the 
active parties who conducted the transaction were 
the plaintiff De Jarnatt and the defendant Pat- 
rick. The evidence does not show that the plaint- 
iff Rich, or Johnson Grover, or the defendant 
Mary Cooper, was mistaken as to the contents of 
the mortgage. As to them, therefore, the mort- 
gage must be presumed to have been made as it 
was intended to be made, and the court has no 
power to reform it (Paine v. Jones, 75 N. Y. 593) ; 
unless it be true, as it is contended, that De Jar- 
natt acted as the agent of his co-mortgagees, and 
the defendant Patrick as the agent of his co- 
mortgagor; and that—that being the relation be- 
tween them—they all became parties to the in- 
tention of the transaction, and the court will cor- 
recta mistake init as to all of them. It is true 
that whatever contract a man may lawfully enter 
into himself, he may appoint an agent to enter in- 
to for him. There is no evidence, however, of 
such an appointment by any of the alleged prin- 
cipals; yet it may well be presumed, from the 
fact that the transaction was for their benefit, that 
al) the parties who did not personally participate 
in the transaction knew what De Jarnatt and 
Cooper had done, and that, by their acquiescence 
® it, they approved of it. But acquiescence in 





the execution of a written instrument is not sat- 
isfactory evidence of any other intention than 
that expressed by the instrument itself. Where, 
therefore, an instrument is executed by parties in 
the double capacity of principals and agents for 
others, those for whose benefit it is executed are 
held to the intention expressed in the instrument, 
unless some other igtention was communicated to 
them by the acting contracting parties. No such 
communication was made by De Jarnatt to either 
Rich or Grover, unless it may be presumed. As- 
suming that Rich and Grover had heard from De 
Jarnatt of the mistake which they assert in this 
action. it is incumbent on them as plaintiffs not 
only to show its existence by evidence of the most 
cogent nature, and De Jarnatt’s ‘version of the 
transaction and explanation of the omission must 
be reasonable and probable, so that the mind of 
the court shall be brought into as complete a con- 


- dition of certainty as is possible in any judicial 


investigation.”»> Pomeroy on specific Perform- 
ance, p. 322. In the language of the chancery 
court of New Jersey: “The proof of mistake 
must be clear and satisfactory, such as produces a 
strong conviction of the truth. The courts will 
not change what is written, upon loose, doubtful 
or equivocal evidence.’? Hendrickson v. Wallace, 
31 N. J. Eq. 604; Beardsley v. Knight, 10 Vt. 185; 
Canedy v. Marcy, 13 Gray, 373; Kounard v. 
George, 44 N. H. 440; Youel v. Allen, 18 Mich. 
109. 

The suit was undefended by the mortgagors. 
The subsequent puschaser of the parcel of land 
claimed to have been omitted from the mortgage 
alone answered the complaint in the action; and 
the pleadings are unverified. From the decree re- 
forming the mortgage, and ordering a foreclosure 
and sale of the property, and an order denying 
his motion for a new trial, the defendant appeals. 

By the statement on motion for a new trial, it 
appears that two transactions are involved in the 
case of the plaintiffs, which may be summarized 
from the evidence of the plaintiff, De Jarnatt, as 
follows: Patrick Cooper was in possession of what 
the parties to the action call four forty - acre 
tracts of land in Colusa County. Upon three of 
them he had made a homestead entry, and was 
engaged in proceedings to secure the title to them 
from the Government of the United States. Two 
of these ‘-forties’’ were in section twenty-six, and 
one in section twenty-seven, situate on the south 
side of the road known as ** Cooper’s Lane’’; ard 
the fourth was on the north side of the road, in 
section twenty-three, for which he was also try- 
ing to obtain title from the State. In his proceed- 
ings to procure title to all four of the tracts, he 
had borrowed money from Johnson Grover to as- 
sist him in obtaining the title to the parcel in sec- 
tion twenty-three; ana at the same time, owed 
De Jarnatt for merchandise sold and delivered, 
and for small sums of money advanced to him 
from time to time; and he proposed to De Jar- 
natt to secure the payment of what he owed him 
by a mortgage upon one hundred and twenty 
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acres of the “four forties’ of his land. The 
proposition was accepted. and, upon the sugges- 
tion of Cooper, Grover’s claim was also to be se- 
cured by the mortgage. ‘The son of De Jarnatt, 
who was county clerk of the county, prepared the 
mortgage, at the request of his father. Before 
execution, it was carefully read by them to the 
defendants, Patrick and his wife, who, being sat- 
isfied with it, executed and acknowledged it and 
delivered it to the plaintiffs. That was the first 
transaction. The evidence of the plaintiffs 
abundantly shows that that mortgage was given 
upon two of the ‘‘forties’’ upon the south side of 
the road, and upon the ‘forty’? on the north side 
of the road, and did not include the northeast 
quarter of the northwest quarter of section twenty- 
six—one of the “forties”? on the south side of the 
road. The plaintiffs admitted as a fact that the 
forty-acre tract upon the north side of the road 
was included in that mortgage; consequently it 
went to make up the complement of one hundred 
and twenty acres, which the parties intended to 
mortgage and did mortgage. 

Bunt after the execution of that mortgage, the 
plaintiffs, having furnished the defendant, Pat- 
rick Cooper, with other sums of money, and in- 
curred other eosts and expenses for him in and 
about the prosecution of the homestead claim, 
required that payment of these additional sums 
should be secured by a new note and mortgage in 
renewal of the first. ‘To this Cooper consented, 
and on the 13th of September, 1878, he and his 
wife executed two joint and several promissory 
notes—one payable to De Jarnatt and Rich twelve 
months after date, with interest on the capital 
sum at the rate of one and a half per cent. per 
month, payable at the end of every year; and if 
not paid, to be compounded with the prineipal, 
and bear interest at the same rate,and ten per 
cent. as counsel fee, on the total of principal and 
interest, in case of suit for the recovery of the 
amount due upon the note; and the other of like 
tenor and effect, payable to Johnson Grover—and 
secured their payment by the mortgage in dis- 
pute. This mortgage was given in renewal of the 
first mortgage. It was also prepared for the sig- 
nature of the defendants, by the son of the plaint- 
iff, from a description of the mortgage premises 
furnished by the father. Itseems to be clear that 
the mortgage was prepared on the same lands 
which constituted the mortgage premises of the 
first mortgage, because the mortgagees required 
no additional security. De Jarnatt only askeda 
renewal of the first mortgage to secure payment 
of Cooper’s additional indebtedness, and he ad- 
mits that the forty acres on the north side of the 
road constituted part of the mortgage premises of 
the first mortgage; therefore, the second mort- 
gage, being given in renewal of the first, covered 
the same one hundred and twenty acres of which 
the forty-acre tract in dispute was no part. And 
De Jarnatt must have known it; for, as a thorough 





business man and a money-lender, he carefully | 
examined the mortgage at the time of its execu- | 


tion, and after its registration,and, as he informed 
the court. “he took the daily transcripts of the 
records of the recorder’s office of Colusa County.”’ 
It would be imputing to a man of his business 
habits and capacity willful ignorance to say that 
he did not know that the forty-acre tract on the 
north side of the road was not part of the mort- 
gage, or did not constitute part of the one hun- 
dred and twenty acres intended to be mortgaged. 
His own testimony shows clearly that he ought to 
have known it. Courts of equity do not generally 
interpose in favor of one who has been willfully 
ignorant of that which he ought to have known. 
Grymes v. Saunders, 3 Otto, 55; Section 1577, 
C. C. Besides, in no part of his evidence 
does he expressly say that it was the intention of 
Cooper to omit from his mortgage the forty-acre 
tract on the north side of the road, and insert in- 
stead the tract of landin dispute on the south 
side of the road. He simply claimed that the in- 
sertion of the one in the first and second mort- 
gages, and the omission of the other from them, 
was a mutualerror. But when questioned as to 
his reasons for thinking so, he answered: “A. It 
was not my understanding. and I do not think it 
was Paddy Cooper’s. Q. Do you know it was not 
his understanding? A. It was not my under- 
standing. Q. Do you know it was not his? A. I 
do not know anything about what he knew. Q. 
You do not know anything about what he under- 
stood at that time? A. No; I donot.” Equally 
uncertain does he seem to be as to his own under- 
standing or intention as to the omission of the 
northeast quarter of the northwest quarter of see- 
tion twenty-six from the mortgage. He contents 
himself by saying: ‘I thought I was taking a 
mortgage uponit. * * * * I am satisfied it 
is the same land as I had a mortgage on. * * * 
I had the mortgage on it, to the best of my knowl- 
edge and. belief.”’ 

But, according to Patrick Cooper, there was no 
mistake in including the land north of the road, 
and excluding the forty acres south of it; for he 
told De Jarnatt, at the time he proposed to secure 
his debts upon one hundred and twenty acres of 
the lands he claimed, that he would not mortgage 
the northeast quarter of the northwest quarter of 
section twenty-six, because his brother Stephen 
then claimed it as part of his pre-emption claim; 
but there was an understanding between them 
that, if it did not fall within the pre-emptiea 
claim, he would cover it by his homestead entry, 
and for that reason 1t could not be mortgaged. 

Throughout the entire transactions, as detailed 
by the plaintiff, De Jarnatt, who was the chief 
actor in them, there is nothing from first to last 
to convince the court that it was the intention of 
the mortgagors to mortgage the omitted parcel of 
land; and the evidence that the plaintiffs under- 
stood that it was to be mortgaged is neither clear 
nor satisfactory. But if such had been the under- 
standing of De Jarnatt, it would be insufficient to 
entitle the plaintiffs to relief; for if he alone, as 
principal and agent for his co-mortgagees, was 
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mistaken, that would not prove a mutual mistake. 
To reform a mortgage upon the ground of mis- 
take, it must be shown to have been mutual. 
Plaintiffs must show that the sense and intention 
of the defendants concurred with their own. They 
must prove that both parties understood the con- 
tract as they allege it ought to have been, and, in 
fact, would have been, but for the mistake. 55 N. 
Y. 244; 26 Conn. 16. 

Judgment and order denying motion for a new 
trial reversed, and cause remanded. 

We concur: McKinstry, J., Ross, J. 















































NEGLIGENCE — HIRE OF CARRIAGE —DE- 
FECT DISCOVERABLE BY CARE AND 
SKILL—BURDEN OF PROOF. 





HYMAN v. NYE. 





English High Court; Queen's Bench Division. 


A jobmaster who lets out a carriage for hire does 
not give an absolute warranty of its fitness, but is re- 
sponsible for defects in it, against which reasonable 
care and skill might have guarded. In such a case it 
is not necessary that the plaintiff should trace the in- 
jury complained of to the negligence of the defend- 
ant,nor will the jobmaster escape liability on the 
ground that he had taken all reasonable care in pro- 
viding a carriage fit and proper for the purpose for 
which it was tobe used. The jobmaster must not 
only prove that there had been mo negligence on his 
part, but must prove diligence, and he is bound to 
show that the carriage was fil and proper for the pur- 
pose for which it was let out to hire. 


This was an action brought to recover damages 
for injuries received by the plaintiff and his wife 
through the negligenee of the defendant's servant, 
while being drawn in a carriage belonging to the 
defendant at Brighton. 

The plaintiffs alleged that on the 31st of Au- 
gust, 1879, they were lawfully traveling in and 
using a certain carriage belonging to the defend - 
ant, and in the custody and under the control of 
the defendaut’'s servant, when, through the negli- 
gence or througb the want of care or skill by the 
defendant or hia servant, the carriage was upset 
and the plaintiffs ‘were thrown violently there- 
from. 

The plaintiffs further alleged that they had sus- 
tained severe injuries, and had incurred consider- 
able expense. 

The defendant in his statement of defense ad- 
mitted that the plaintiffs were lawfully traveling 
in one of his carriages in the custody and under 
the control of his servant, and that the carriage 
was upset and the plaintiffs thrown out, but the 
defendant denied that he or his servant were 
guilty of any negligence, or that there was any 
want of care or skill on his part, or that the car- 
riage was upset thereby. 





The defendant further alleged that the accident 
was, in fact, caused by the male plaintiff negli- 
gently and improperly catching hold of one of 
the reins and pulling, and so pulling the horses 
and the wheels of the carriage on to a bank by 
the side of the road. . 

Issue was joined by the plaintiffs on the state- 
ment ef defense,eand the case was tried before 
Hawkins, J., and a special jury on the 3lst of 
July, 1880. The verdict was entered for the de- 
fendant. A rule nisi for a new trial was obtained 
on the following grounds: (1) That the verdict 
was against the weight of evidence; and (2) that 
the learned judge misdirected the jury. 

Petheram, Q. C., (Sir John Holker, Q. C., with 
him) showed cause. 

Houghton (Sir H. Giffard, Q. C., and Willis, Q. 
C., with him) supported the rule. 

Cur. adv. vult. 

All the material facts of the case, and the argu- 
ments used, appear sufficiently in the judgment 
of Lindley, J. 

LINDLEY, J.—The defendant in this case was a 
jobmaster at Brighton, letting out carriages and 
horses for hire. The plaintiff hired of him a lan- 
dau and a pair of horses, and a driver, for a drive 
from Brighton to Shoreham and back. After hay- 
ing driven some way, and while the carriage was 
going down hill and slowly over a newly-mended 
part of the road, a bolt in the under part of the 
carriage broke. The splinter-bar became dis- 
placed, the horses started off, the carriage was 
upset, the plaintiff was thrown out and injured, 
and he brought this action for compensation. It 
was proved at the trial that no fault could be im- 
puted to the horses nor to the driver, and although 
the plaintiff was charged with having caused the 
accident by pulling the reins, the jury found in 
the plaintiff’s favor on this point, and nothing 
now turns uponit. It further appeared that the 
carriage had been built by a good builder some 
eight or nine years before the accident, had been 
repaired by a competent person about fifteen 
months before it; that the defendant had no rea- 
son to suppose that there was any defect in the 
carriage or any of its bolts; and that the defect, 
if any, in the bolt which broke could not have 
been discovered by any ordinary inspection. The 
bolt itself was not produced at the trial, and the 
nature of the defect, if any, in it, when the car- 
yiage started, was not proved. The learned judge 
at the trial told the jury, in substance, that the 
plaintiff was bound to prove that the injury 
which he had sustained was caused by the negli- 
gence of the defendant; and if, in their opinion, 
the defenc ant took all reasonable care to provide 
a fit and proper carriage, their verdict ought to 
be for him. Being thus directed, the jury found 
a verdict for the defendant, and in particular they 
found that the carriage was reasonably fit for the 
purpose for which it was hired, and that the de- 
fect in the bolt could not have been discovered 
by the defendant by ordinary care and attcntion. 
The plaintiff complains of this direetion and of 
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the verdict founded upon it, and we have to con- 
sider whether the direction was correct. The sub- 
stance of the complaint against the direction to 
the jury is, that it was too favorable to the defend- 
ant, inasmuch as the judge did not sufficiently 
explain the degree of care which the defendant 
was bound to take, and the jury were led to be- 
lieve that the defendant was not liable for defects 
of which he knew.nothing, and which were not 
discoverable by him by ordinary care and atten- 
tion. The plaintiff also contends that the 
breaking of the bolt under no unusual strain 
rendered it incumbent on the defendant to 
show that the carriage when sent out was fit 
for its journey, and that the verdict on this 
point was against the weight of evidence, es- 
pecially as the broken bolt was not produced. 
The questions thus raised are of considerable 
difficulty and importance, and have rendered it 
necessary to examine a great number of author- 
ities. ‘The most important are the following: 
Christie v. Griggs, 2 Camp. 80; Bremner v. Wil- 
liams, 1 C. & P. 414; Sharp v. Grey, 9 Bing. 457; 
Redhead vy. Midland Railway Co., 16 L. T. Rep. 
N.S. 485; L. Rep. 2 Q. B. 412; 36 L. J. 181, Q. 
B; Francis v. Cockrell, 22 L. T. Rep. N.S. 203; 
L. Rep. 5 Q. B. 184, 501; 39 L. J. 113, Q. B.; 
Fowler v. Lock, 26 L. T. Rep. N. S. 476; L. Rep. 
7 C. P. 272, and 9 C. P. 7i5l,n; 41 L. J. 78 Ex.; 
Searle v. Laverick, 30 L. T. Rep. N. S. 89; L. Rep. 
9 Q. B. 122; 43 L. J. 43, Q. B.; Kopitoff v. Wil- 
son, 34 L. 1’. Rep. N. 8. 677; L. Rep. 1 Q. B. Div. 
377; 45 L. J. 436 Q. B.; Randall v. Newson, 36 L. 
T. Rep. N. 8. 164; L. Rep. 2 Q. B. Div. 102; 46 
L. J. 259, Q. B.; Story on Bailments, sees. 
498,592. A careful study of these authorities 
leads me to the conclusion that the learned judge 
at the trial put the duty of the defendant too low. 
A person who lets out carriages is not,in my 
opinion, responsible for all defects, discoverable 
or not; he is not an insurer against all defects, 
nor is he bound to take more care than coach pro- 
prietors or railway companies who provide car- 
riages for the public to travel in; but in my 
opinion he is bound to take as much care as they, 
and although not an insurer against all defects, he 
is an insurer against all defects which care and 
skill can guard against. His duty appears to me 
to be to supply a carriage as fit for the purpose 
for which it is hired, as care and skill can render 
it; and if, whilst the carriage is being properly 
used for such purpose, it breaks down, it becomes 
incumbent on the person who let it out to show 
that the breakdown was in the proper sense of the 
word an accident not preventible by any care or 
skill. If he can prove this, as the defendant did 
in Christie v. Griggs (ubi sup.), and as the rail- 
way company did in Redhead v. Midland Rail- 
way Cémpany (ubi sup.), he will not be liable; 
but no proof short of this will exonerate him. Nor 
does it appear to me to be at all unreasonable to 
exaet such vigilance from a person who makes it 
his business to let out carriages for hire. As be- 
tween him and the hirer, the risk of defects in the 








carriage, so far as care and skill can avoid them, 
ought to be thrown on the owner of the carriage. 
The hirer trusts him to supply a fit and proper 
carriage; the lender has it in his power not only 
to see that itis in a proper state, and to keep it 
so, and thus protect himself from risk, but also to 
charge his customers enough to cover his ex- 
penses. Such being, in my opinion, the law ap- 
plicable to the case, it follows that the direction 
given to the jury did not go far enough, and that 
it was not sufficient, in order to exonerate the de- 
fendant from liability, for him to prove that he 
did not know of any defect in the bolt; had no 
reason to suppose that it was weak, and could not 
see that it was by an ordinary inspection of the 
carriage. It further follows,in my opinion, the 
evidence was not such as to warrant the finding 
that the carriage was in a fit and proper state 
when it left the defendant’s yard. In many of 
the cases bearing on this subject, the expression 
“reasonably fit and proper”’ is used. This isa little 
ambiguous and requires explanation. In a case 
like the present, a carriage to be reasonably fit 
and proper must be as fit and proper as care and 
skill can make it for use in a reasonable and prop- 
er manner, i.e., as fit and proper as care and skill 
can make it to carry a reasonable number of peo- 
ple, conducting themselves in a reasonable man- 
ner, and going at a reasonable pace on the 
journey for which the carriage was hired; or (if 
no journey was specified ) along the roads, or over 
ground reasonably fit for carriages. A carriage 
not fit and proper in this sense would not be rea- 
sonably fit and proper, and vice versa. The ex- 
pression ‘“‘reasonably fit’? denotes something short 
of absolutely fit; but in a case of this description, 
the difference between the two expressions is not 
great. It was objected on the part of the defend- 
ant that the plaintiff had in his statement of 
claim based his case on negligence on the part ef 
the defendant, and not on any breach of warranty, 
express or implied; and consequently that the 
plaintiff could not recover in this action, at least, 
without amending. But the absence of such care 
as a person is by law bound to take is negligence ; 
and whether the plaintiff sues the defendant in 
tort for negligence in not having supplied such a 
fit and proper carriage as he ought to have sup- 
plied, or whether the plaintiff sues him in con- 
tract for the breach of an implied warranty that 
the carriage was as fit and proper as it ought to 
have been, appears to me wholly immaterial. 
Upon this point I adopt the opinion of Martin, B., 
in Francis v. Cockrell (ubi sup.), which is based 
upon and warranted by Brown vy. Boorman, 11 
Cl. & Fin. 1. The plaintiff’s pleadings would have 
been free from all objection, if he had staced in his 
statement of claim that he hired the carriage of 
the defendant, and not merely that the plaintiff 
was lawfully in the carriage. But the defendant 
knew under what circumstances the plaintiff was 
lawfully in it, and there was no surprise or mis- 
carriage of justice occasioned by the omission of 
the statement of the fact of hiring. It appears to 
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me, therefore, that the plaintiff ought not to be 
preciuded from recovering in this action as the 
pleadings stand, if the facts come out in his favor. 
For the above reasons I am of opinion tiat there 
should be a new trial, and that the costs of the 
first trial and of this rule should abide the event. 

MATHEW, J. — The learned judge appears to 
have considered that the plaintiff, by his plead- 
ings, had undertaken to prove negligence, and to 
have told the jury that if they thought reasonable 
care and precaution had been taken by the de- 
fendant to ascertain that the carriage was safe, 
they might find that it was safe. In other words, 
the question whether the carriage was safe was 
treated as if it were the same with the question 
whether the defendant might have reasona- 
bly believed it to be safe. It appears to me 
that the question which the jury ought to 
have been asked was, whether the carriage was 
in fact reasonably safe when it was hired 
by the plaintiff. The cases referred to by -ny 
brother Lindley seem to show that there is 
no distinction in this respect between contracts 
for sale and for the hire of an article for a specific 
purpose, where trust is reposed in the person who, 
in the ordinary course of busjness, sells or lets to 
hire. The purpose and use, the time for which 
the article is intended to be used, seem to me the 
essential part of the contract. The warranty of 





seaworthiness in the case of a ship has been traced | A » 
| of the property-holder, be considered superior to the 


in many recent cases to its source in the ordinary 


eontract for hiring an article for a specific pur” 


pose, and the obligation to provide a roadworthy | 


earriage is not as onerous as the obligation to | 


provide a seaworthy ship, which, in the absence 
of express terms, is implied in any contract of 
affreightment. Steel v. State Line Steamship 
Company, 37 L. T. Rep. (N. 8.) 333; L. Rep. 3 
App. Cas. 72. Here the defendant let the carriage 
for the purpose of carrying the plaintiff safely. 
The plaintiff trusted him to select the carriage, 
horses and driver, and there seeais to me nothing 
unreasonable in charging the defendant witha 
duty which it was certainly in his power to fulfill, 
and which from his business he would be 
presumed to have bound himseif to take the 
proper steps to perform strictly. Reference has 
been made to the form of the pleadings, and it 
‘has been argued that the question of negligence 
was the only question raised by the statement of 
claim, and that his present contention is not open 
to the plaintiff. I conceive it to be the duty of a 
judge in cases of this description to permit such 
amendments as will permit the real questions in 
dispute between the litigants to be determined. 
It is only a question of terms. Here neither party 
insisted upon a strict construction of the plead- 
ings. 
refused an adjournment, if the defendant had 
made out that he was not in a position to meet the 
case made by the plaintiff at the trial. The de- 
fendant could hardly have made any such asser- 
tion with reason. The defendant knew that the 


The iearned judge would probably nothave | 





plaintiff did not know how the accident had been | 


brought about. It was from the defendant's wit- 
ness, who was called to show that there was no 
defect in the construction of the carriage, that 
important evidence was obtained as to the broken 
bolt. The defendant could not reasonably com- 
plain that this evidence was any surprise to him. 
I will only add that I do not think the defect in 
question could be regarded as a latent defect, if 
the obligation of the hirer be restricted to defects 
which are not latent—a point which it is unneces- 
sary at present to discuss. 
Rule absolute. 





CONFESSED JUDGMENT — MECHANICS’ 
LIEN—PRIORITY. 





ROBINSON v. CONSOLIDATED REAL ESTATE 
AND FIRE INS. CO. 





Supreme Court of Maryland, October Term, 1880. 


Where 8 property-owner, in contemplation of bor- 
rowing money from time to time for the purpose of 
erecting buildings upon the land, confesses judg- 
ment, stipulating that the judgment shall be held as 
security by the judgment-plaintiff for such advances 
as should be made, and advances are made, and 
buildings are erected, and mechanics’ liens are filed, 
the lien of such judgment will, upon the insolvency 


mechanpies’ lien in the distribution of the estate. 


Appeal from the Court of Common Pleas. 

The case is stated in the opinion of the court: 

The cause was argued by agreement of counsel 
before Bartol, C. J,, Robinson and Irving, J., and 
the decision was participated in by Alvey, J. 

James Pollard and James H. Gable, for the ap- 
pellants; Luther M. Reynolds, for the appellee. 

IRVING, J., delivered the opinion of the court: 

This case presents a single question for our de- 
cision. It isacontroversy between lien holders in 
the distribution of an insolvent’s estate. The judge 
of the court of common pleas whence the appeal 
comes,certifies, that **the only question, raised aad 
decided by him sitting as a court of insolvency ,was 
whether the judgment. the docket entries whereof 
were filed in the cause by the Consolidated Real 
Estate and Fire Insurance Company, or the me- 
chanics’ liens, filed by the several claimants, were 
entitled to prierity upon the agreed statement of 
facts filed therein, in the distribution of the fund 
in the hands of the trustee in insolvency, amount- 
ing to the sum of $693.”" The judgment was, by 
the decision of that court,awarded priority ,and the 
audit so allowing was ratified; and the only 
question before us is, was that determination right 
as a question of law. : 

The judgment, so awarded priority, was ren- 
dered by confession in the Baltimore city court, 
on the third day of October, 1874, for $4,500, with 
interest, until paid, and costs. Filed with the 
judgment was this agreement: “It is agreed, that 
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judgment shall be entered ia this case in favor of 
the plaintiff for forty-five hundred dollars, with 
jnterest from this date and costs. The said judg- 
ment is to be held by the plaintiff as security for 
the re-payment toit as the same may become due, 
of all moneys which it may loan or advance to 
the defendant between this date and the first day 
of January, 1876, and for the payment at matu- 
rity to the plaintiff of all indebtedness of the 
defendant to the plaintiff which the defendant 
may contract or incur during that period, but so 
that the amount of such loans, advances and in- 
debtedness shall not exceed in all forty-five hun- 
dred dollars. When such loans, advances and in- 
debtedness shall be paid to plaintiff in full, then 
the said judgment shall be stricken out.” 

It is admitted that the proceeds of sale, in the 
hands of the trustee ($693) for distribution, arise 
from the sale of the insolvent’s leasehold interest 
in certain lots leased for ninety-nine years,renew- 
able forever, to the insolvent, by the appellee. 
“It is also admitted, that the said Jones (the in- 
solvent) contemplating borrowing money from 
the said Consolidated Real Estate and Fire Insur- 
ance Company of Baltimore, a body corporate, 
and duly incorporated under the laws of Mary- 
land, and in pursuance of an agreement whereby 
the said company was, from time totime, to make 
certain advances to said Jones for the erection of 
eertain buildings and improvements on said lots, 
and to secure the same, confessed the judgment 
ip favor of said company, prior to the commence- 
ment of the said buildings, and upon the terms 
filed with said judgment, a copy of which terms is 
herewith filed, and marked ‘terms of judgment, 
A No. 1,’ and which it is agreed shall be taken as 
a part of this statement of facts.’’ It is admitted, 
also, ‘‘that there was a mortgage of even date with 
the lease and the judgment, executed and recorded 
prior to the commencement of the buildings to 
secure the advances and loans mentioned in the 
terms of the judgment, which advances were to be 
made tothe said Jones, to be used in the construc- 
tion of the said buildings and improvements, in 
the amounts, and at the times fixed therefor in 
the said mortgage, commencing with the laying 
of the first joist, and ending with the completion 
of the said buildings, all of which said payments 
and advances were actually made, subsequent to 
the commencement of the said building~ and im- 
provements.’’ Itis also admitted that the mate- 
rials, lumber and work mentioned in the lien 
claims were furnished and done on and about the 
buildings at the times charged, and exceed in 
amount the sum of money for distribution. It 
also agreed, that on this statement of facts, the 
court should decide which lien had priority, and 
should ratify the audit, which was in accordance 
with his view of the law, reserving the right of 
appeal to cach party. 

The appellants contend, that as their lien by the 
law commences with the commencement of the 
building, and the advanceéS of the appellee to 
Jones, the insolvent, by concession, were not made 





until after the building was actually begun, and 
by the terms of the agreement as specified in the 
mortgage mentioned in the agreement, were not 
to be made until after the building was com- 
menced, the mechanics’ liens are entitled to 
priority, notyvithstanding the judgment antedates 
the commencement of their lien. To sustain this 
contention, he cites us to numerous cases, and 
among them to Hopkinson v. Holt, 9 House of 
Lords Cases, 514, wherein the case of Gurdon v. 
Grahame, 7 Vin. Abr. 52, and 2 Eq. Cases Abr. 
598, has been overruled; which case, being. as it 
is argued, the basis of this court's decision in 
Wilson v. Russell, 13 Md. 495, the appellants in- 
sist, should now be overruled also. 

The decision in 13th Maryland does not rest, 
and was not placed solely on the case of Gordon 
and Grahame; for this court, mentioning the con- 
flict of authority existing on the subject, and vit- 
ing the various authorities upon both sides of the 
question, said that ‘*the weight of authority sus- 
tained the principle established in Gordon and 
Grahame.” 

The rule adopted by this court in Wilson and 
Russell, is not so inflexible that it can have no ex- 
ception. The peculiar circumstances of some 
cases might present us occasion to depart from 
that rule, for the purpose of doing absolute equity 
between the parties. Lord Cranworth, in his 
very able opinion in Hopkinson vy. Holt (9 H. L.) 
wherein he defends the rule of Gordon and 
Grahame, and dissents from the opinion over- 
ruling it, suggests a case where the rule ought not 
to be enforced. But this case is not one which 
requires us to depart in any degree from our 
former holding. ° 

It is now the settled law of this State, and it 
may be regarded as the settled law almost every- 
where, that a judgment may be taken to secure 
future advances and liabilities where there is an 
agreement to make those advances; ‘and any 
future advances,not exceeding the amount of the 
judgment,made thereunder, will be covered there- 
by.” Neidig, Adm’r Neidig v. Whiteford, 29 
Md. 183. In the present case it is admitted that 
there was such an agreement. All we knew on 
that subject, is derived from the admission of 
facts, upon which the case was considered and 
decided by the court of common pleas. Not only 
by a fair construction of that admission, are we 
warranted in supposing there was an agreement 
en the part of the appellee to make the advances 
contemplated by the judgment; it is the only and 
unavoidable conclusion the court below, or we 
could draw from the admission of facts. The 
agreement of facts not only says there was “sucha 
agreement,” but it also admits that ihe mortgage, 
which was also taken for securing the same ad- 
vances, fixed the precise times at which the ad- 
vances were to be made. If there was no admission 
on the subject, it is not absolutely clear that the 
terms of the judgment subscribed by the parties, 
and filed as its basis, do not, by necessary impli- 
cation, import such an agreement on the part of 
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_ the appellee to make the advances, as Neidig’s 
Case, and the other cases on the subject contem- 


plate. For the purposes of this case, however, it 
is not necessary to pass on the effect of the terms 
‘of the judgment in that regard, and we do not 
pass on that, but rest our decision, upon that 
branch of the case wholly on the admission of 
record, that there was such an agreement to make 
the advances secured by the judgment. The ad- 
vances were. made, and the appellee claims allow- 
ance on account of them in preference to the 
mechanics’ liens of the appellants. The act of 
1872, modifying the law in respect te mortgages 
to secure such advances, has no effect on a case 
ike the present, which is rested on the judgment 
lien; the judgment having been taken for the 
whole amount intended to be loaned. That judg- 
ment. being of record was notice to the world of 
its existence, as a lien from its date against the 
property of the judgment debtor. The lien ex- 
isted, and execution could have issued, for there 
is no stay of execution entered. Equity, it is true, 
might have restrained a sale atterapted under it, 
if it appeared that the advances forming the debts 
for which it was given, or no part of them had 
been made. But we see no ground upon which 
execution could have been refused at any’time for 
such advances as may have been made. It is the 
right to execution which is supposed to support 
the lien accorded to judgments, but it is not nec- 
essarily a right to immediate execution. A judg- 
ment entered with a stay of execution is no less 
a lien from its date, because the right to issue ex- 
ecution is suspended foratime. The lien relates 
to, and begins from the date of the judgment, 
and as between different execution creditors, the 
priorities are always fixed; not from the date 
when the executions of each, of right, might have 
issued, but from the date of the judgments re- 
spectively. This judgment creditor had his lien 
by his judgment, and made his advances resting 
upon it; but the appellants contend that inas- 
much as the advances were actually made after 
the buildings were actually begun, their liens 
must take precedence, because the statute is sup- 
posed to give such lienors a lien from the com- 
mencement of the building. The lien of the 
material man for the materials he furnished, by 
the express language of sec. 23 of art. 61 of the 
Code, commences from the time the materials 
are furnished. It is true that the lien for work 
done has been decided to date from the actual 
eommencement of the work on the building. 
Brooks v. Lester, 36 Md. 65; McShane vy. Jean, 38 
Md. 288; Kelly & Martin v. Rosenstock & Stein, 
45 Md. 389. 

The 15th sec. of art. 61 expressly postpones to 
such liens all mortgages, judgments, liens and 
ercumbrances which attach upon such building 
or the grounds covered thereby, ‘“‘subsequently to 
the commencement thereof.’’ This judgment is 
not embraced within the letter of the statute, for 
it was confessedly entered before the building was 
commenced; but it is insisted, that it is embraced 





within the spirit of the statute, and is to be post- 
poned to the appellants’ liens. The contention ef 
the appellants involves this assumption, that, 
while the appellee’s judgment was alien when 
they did the work and furnished the materials, 
their lien for work and materials is superior in 
equity, though dating subsequently, because the 
statute favors them over the judgment; notwith- 
standing, in point of fact, the advances may have 
been made before the work was all done, or the 
materials were all furnished. 

It does not appear at what dates the advances 
were made, though it is admitted, for the pur- 
poses of this decision, that they were all made 
after the building was actually begun. For aught 
that appears, therefore, the advances may have 
been made, in fact, before the bulk of the materi- 
als was furnished, and the work was but partially 
done. If the rights of the parties are to be ad- 
justed according to the dates when the liens by 
law became such, the judgment being earlier in 
date, was properly awarded priority. If the liens 
are to be regarded as constructive only, and that 
notice of on¢or the other must control as the 
party had notice, still the judgment debtor has 
the superior equity; for his judgment was al- 
ready of recerd and was notice to the appellants 
of its existence, and the rights acquired under it, 
before theirs began; and theirs were created with 
a full knowledge of the fact, and of the law in 
Maryland controlling the respective priorities. 
But it is argued that the advances were not made 
till after the building was actually commenced, 
when some of the materials, at least, had been 
furnished, and the law gave the appellee notice 
that alien might be claimed; and therefore the 
judgment creditor must be postponed. Here again 
the judgment credgor replies, and with much 
force, that his advances, by the terms of the agree- 
ment (of which the appellants had full notice), 
were made for the express purpose of defraying the 
expenses for putting up the buildings and making 
the improvements. He most reasonably might 
suppose the money he advanced had paid for 
the materials and work for which the appellants 
now claim liens. No claim was then preferred. 
Therefore, appellee had no notice of a debt for 
which a claim would be set up to lien, and ad- 
vanced the money covered by his judgment, with- 
out notice of their claim, while they had notice of 
the judgment. In any aspect of this case as pre- 
sented, appellee’s claim was entitled to the prior- 
ity which was accorded to it. The order ratifying 
the audit which gave it that priority will be af- 
firmed. 

Order affirmed with costs. 
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MARRIED WOMAN—LIABILITY FOR FAM- 
ILY NECESSARIES. 





FLYNN v. MESSENGER. 





Supreme Court of Minnesota, July 29,1881. 


A married woman, living with her husband, but 
owning property in her own right, does not render 
her property liable by contracting for such things 
as are proper for the use of the house. 


Appeal from judgment of municipal court, city 
of St. Paul. 

Williams ¢ Davidson, for respondent; McMillan 
& Beals, for appellant. 

CLARK, J., delivered the opinion of the court: 

By the common law,a married woman, living 
with her husband, is presumed to have authority 
from him to order such things as are ordinarily 


required for family use. The rule is laid down by“ 


Lord Abinger, in Emmett v. Norton, 8 Car. & P. 
506, in these words: ‘‘Where a wife is living with 


her husband, and where, in‘the ordinary arrange-— 


ments of the husband’s household, she gives or- 
ders to tradesmen for the benefit of her husband 
and family, and these orders are proper and not 
extravagant, itis presumed that she has the au- 
thority of her husband for so doing. This rule is 
founded on common sense; for a wife would be of 
little use to her husband in their domestic ar- 
rangements, if she could not order such things as 
are proper for the use of a house and for her own 
use without the interference of her husband. The 
law, therefore, presumes that she does this by her 
husband’s authority.” 

There can be no doubt (especially under the 
statutes of this State, conferring upon a married 
woman the power to transact business, and make 
contracts which shall bind her) that it is perfect- 
ly competent for the wife to bind herself person- 
ally to the payment of such orders; but if the 
party dealing with her knows she is a warried 
woman, living with her husband, and the order is 
of a character to indicate that it is intended for 
the benefit of the family, he is bound to presume 
that she is acting for her husband, and not on her 
own account, and can not hold her personally li- 
able, unless she expressly agrees to become so. 

The principle is laid down in Powers vy. Russell, 
26 Mich. 179, in the following language: ‘‘Now, 
if he (the tradesman) knew that she was a mar- 
ried woman, living with her husband, and the 
goods were not of a character to indicate that 
they were bought for other than family use in the 
hurband’s family, and she did not claim affirm- 
atively to be purchasing them on her individual 
account, the natural inference would be that she 
was purchasing them on her husband’s account, 
and for the use of his family; and she could not 
be made individually liable without an express 
agreement to become 80, or that the goods should 
be charged or the credit given to herself.” 

We do not think the statutory provisions, regu- 


4 





lating the rights and liabilities of married women, 
have changed the obligation of the husband to 
support and maintain the family, nor taken away 
from the wife the presumption of authority aris- 
ing out of the marital relation to act in his be- 
half in supplying the ordinary wants of his 
household. We have been referred more espe- 
cially to sec. 3, ch. 69, Gen. St. 1878, as changing 
the common law so as to make the wife individu- 
ally liable for goods ordered by her for domestic 
use, unless she has express authority from her 
husband and makes the purchase expressly on 
his account; but we do not think its scope is so 
broad. If.it was intended to make so important 
a change in the law and the usages of society, it 
is to be presumed that the legislature would have 
declared it in express terms, and not eft it to be 
brought about by implication from other provi- 
sions not directed to the rules of evidence con- 
nected with the marital relation, or the presump- 
tion of the common law arising therefrom. } 

These principles apply with equal force to the 
employment by the wife of servants for ordinary 
domestic service in and for the benefit of the hus- 
bend’s family, and dispose of this case. The 
plaintiff’s case rested exclusively upon her own 
testimony. She testified, in substance, that the 
defendant engaged her as a seamstress to sew at 
her residence, where she lived with her husband 
and their children; that she went there in pursu- 
ance of such engagement, and sewed for twenty- 
four days upon clothing for the children; that 
she knew at the time of the employment the de- 
fendant was a married woman, living with her 
husband and family; that the defendant agreed 
with her as to the amount of her wages, but did 
not mention her husband,or state who would pay 
her; that while she was at workin the family,the 
defendant told her she had property of her own, 
and her husband had property, and that she was 
going to sell some land, and when she did she 
would pay her, and that two months after the 
completion of the service she paid her four dol- 
lars on account thereof. 

It does not appear from the evidence that, at 
the time of the employment, any express agree- 
ment was made thatthe defendant should be re- 
sponsible, as principal, for the wages, or that 
anything occurred to take the case out of the 
ordinary presumption that the employment was 
in behalf of the husband; nor does it appear that 
the husband disputes his liability on the contract. 
What was said with reference to the oWnership of 
separate property by the defendant, and the pay- 
ment of the plaintiff from the proceeds of the 
sale, aiter the contract of employment was made, 
(which was, for reasons already stated, binding 
on the husband,) and while it was being per- 
formed, was not, we think, sufficient to shift the 
obligation of payment from the husband to the 
defendant, or to render her liable. It is to be re- 
garded under the circumstances as a mere volun- 
tary promise. We also think, it is to be assumed, 
prima facie at least, in the absence of anything in 
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the proceedings or proofs to the contrary, on 
grounds of common knowledge, that the service 
performed by the plaintiff was an ordinary do- 
mestic service, such as the wife might reasonably 
employ for the benefit of the family. 

It follows from these views that the motion to 
dismiss. when the plaintiff rested, should have 
been granted, and it is therefore unnecessary to 
consider alleged errors in the instructions to the 
jury. The judgment appealed from is reversed, 
and a new trial granted. 








RECENT LEGAL LITERATURE. 


Moak’s UNDERHILL ON Torts. Principles of the 
Law of Torts; er, Wrongs Independent of Con- 
tract. First American from the Second English 
Edition. By Arthur Underhill, M.A., of Lin- 
coln’s Inn, Barrister-at-Law ; assisted by Claude 
C.M. Plumptre, of the Middle Temple, Barrister- 
at-Law (Middle Temple Common Law Scholar, 
Hilary Term, 1877), with American Cases by 
Nathaniel U. Moak, Counsellor-at-Law. Al- 
bany, 1881: William Gould & Son. 

The method of arrangement which is adopted 
in this work brings it into that class of text-books, 
of which Stephen’s Evidence, Dicey on Parties 
and Dicey on Domicile are the most notable ex- 
amples which we can at present call to mind. 
The plan pursued in the preparation of these 
works, and which has received the unmistakable 
approval of the profession, is to reduce the doc- 
trine of the cases upon the topic in hand to clear, 
succinct and precise rules, which are as numer- 
ous, and no more so, than the exigencies of the 
subject require. All matter in illustration of 
the principle thus stated, fellows afterward 
printed in a different type, and setting out 
the facts of cases liberally. In the book 
before us the rule is usually preceded by 
a paragraph or two of connecting and explan- 
atory remarks. This book is divided into two parts. 
I, Of Torts in General, and II, Of Rules Relating 
to Particular Torts. In Part I are contained 31 
Rules, which are distributed as follows: Six are 
found in Chapter 1, Of Wrongs, purely ez delicto; 
three in Chapter 2, Of quasi Torts; seven in Chap- 
ter 3, Of the Liability of Masters for the Torts of 
their Servants; three in Chapter 4, Of the Limit- 
ations of Actions ex delicto; seven in Chapter 5, 
Of the Measure of Damages; and five in Chapter 
6, Of Injunctions to Prevent the Continuance of 
Torts. This enumeration will, we think, give-a 
fair idea of the distribution of the rules through- 
out the body of the work. For the purpose of 
illustrating the precision in stating and discussing 
a topic, we call attention to the three rules which 
comprise the substance of Chapter 3, Of Quasi 
Torts: 1. Ez contractu (Rule 7) : ‘Whenever there is 
a contract,and there is something to be done in the 
course of the employment, which is the subject of 





thatcentract, if there be a breach of duty in the ‘ 


course of that employment, the plaintiff may re- 
cover either in tort orin contract.’ 2. Privity 
(Rule 8) : ‘*Whenever a wrong is founded upon a 
contract, no one not privy to the contract can sue 
in respect of such wrong.” 3. Misfeasance (Rule 
9): **The confidence induced by undertaking any 
service for another, is sufficient legal consideration 
to create a duty in its performance.’ 

This book is intended fur the use of students; 
but unless we are very much mistaken, there are 
few, very few practitioners who will not find it of 
material value in clearing up doubts, systematiz- 
ing knowledge and reviving their memories upon 
most important branch ‘of the law, as well as 
valuable as a store-house of pertinent authorities. 

One strange omission, however, js the lack of a 
table of cases. For this we ean conceive .no sort 
of excuse. 





JACOB’S FISHER’s DiGEsT. An Analytical Digest 
of the Law and Practice of the Courts of Com- 
mon Law, Divorce, Probate, Admiralty and 
Bankruptcy, and of the High Court of Justice 
and the Court ef Appeal of England; Com- 
prising the Reported Cases from 1756 to 1878, 
with References to the Rules and Statutes, 
Founded on the Digests of Harrison and Fisher. 
By Ephraim A. Jacob, of the New York Bar. 
Volume 7 Containing the Titles of Payment— 
Replevin. New York, 1881: George 8S. Diossy. 
We have already so frequently mentioned this 

work (see 9 Cent. L. J. 260; 10 Cent. L. J. 269; 11 

Cent. L. J. 399; and 13 Cent. L. J. 576), that it is 

unnecessary for us to say anything further than 

to simply announce the issue of this volume. 








——A few days since one of our popular attor- 
neys called upon another member of the profes- 
sion, and asked his opinion upon a certain point 
of law. The lawyer to whom the question was 
addressed, drew himself up and said: ‘I gener- 
ally get paid for telling what I know.”’ The ques- 
tioner drew a half dollar ‘‘fractional’’ from his 
pocket, handed it to the other, and cooly re- 
marked: ‘Tell me al! you know, and give me the 
change.’’ Thereis a coldness between the par- 
ties now. 


—Scene in court; located in—well, Louisi- 
ana. Object—to define residence of witness. 
‘*Where do you eat, sleep and drink, when trans- 
acting business in Concordia parish?”? Witness— 
“I neither eat, sleep nor drink, when transacting 
business in Concordia parish.’’ A broad smile il- 
luminated the face of the judge, attorneys and 
spectators. The solution of the question is yet a 
mystery. 








